GREATER WENATCHEE

REGIONAL

LANDFILL

HOST

AGREEMENT

DOUGLAS COUNTY COMMISSIONERS
DOUGLAS COUNTY, WASHINGTON

Resolution:  C.E. _____ - _____

A RESOLUTION ENTERING INTO A VOLUNTARY SOLID WASTE DISPOSAL HOST AGREEMENT BETWEEN DOUGLAS COUNTY, AND WASTE MANAGEMENT OF WASHINGTON, INC.

WHEREAS, the Board of County Commissioners of Douglas County recognize that Waste Management of Washington, Inc., has the right to operate, develop and expand its privately owned landfill, located within Douglas County, 

WHEREAS, Waste Management of Washington, Inc. is willing to voluntarily enter into an agreement to contribute financially to mitigate environmental and infrastructure impacts to Douglas County caused by the operation and expansion of the Greater Wenatchee Regional Landfill and Recycling Facility located within Douglas County, and

WHEREAS, the Solid Waste Disposal Host Agreement contains provisions for the permitting, environmental review, compliance, waste importation, waste volumes, solid waste reporting, title to waste, community relations, agreement fees, indemnification, insurance, designated haul routes, closure and post closure, notices, corrective action and disputes, financial assurance, and assignment which are beneficial to both parties, and

WHEREAS, both parties have agreed that the Solid Waste Disposal Host Agreement shall be effective upon being signed by the authorized representative(s) of Waste Management of Washington, Inc. and by the Douglas County Board of County Commissioners, and

WHEREAS, Waste Management of Washington Inc. authorized representative(s) have already signed the attached Solid Waste Disposal Host Agreement, now

THEREFORE BE IT RESOLVED, that the Douglas County Board of Commissioners agree to enter into the Solid Waste Disposal Host Agreement attached hereto.

Dated this 28th day of July, 2004 in regular session at the Douglas County Courthouse, Waterville, Washington. 







BOARD OF COUNTY COMMISSIONERS








DOUGLAS COUNTY, WASHINGTON








________________________________________








Mary Hunt, Chair








________________________________________

ATTEST:





Dane Keane, Vice – Chair

______________________________


________________________________________

Dayna Prewitt,





Ken Stanton, Member

Clerk of the Board

SOLID WASTE DISPOSAL HOST AGREEMENT

This Solid Waste Disposal Host Agreement, hereafter referred to as the AGREEMENT is made and entered into between Douglas County, a political subdivision of the State of Washington, hereafter referred to as the COUNTY,, and Waste Management of Washington, Inc., a Delaware corporation, hereafter referred to as WM.  The parties shall be collectively referred to herein as the PARTIES and individually as a PARTY, unless specifically identified otherwise.  This AGREEMENT shall be effective upon the date that the PARTIES have executed this AGREEMENT (the “Effective Date”), as evidenced by the signatures below.

RECITALS


WHEREAS, WM owns and operates the Greater Wenatchee Regional Landfill and Recycling Center, hereafter referred to as the LANDFILL, at East Wenatchee, Douglas County, Washington, and desires to expand the LANDFILL.


WHEREAS, the LANDFILL is subject to zoning under the Douglas County Code and the contemplated expansion of the LANDFILL requires application for and approval of a Conditional Use Permit, hereafter referred to as the CUP;


WHEREAS, the COUNTY has the authority to condition a CUP for expansion of the LANDFILL upon mitigation of the environmental and infrastructure impacts of such expansion;


WHEREAS, WM is willing to voluntarily enter into this AGREEMENT to contribute financially to mitigate environmental and infrastructure impacts; 


WHEREAS, the COUNTY has the authority to provide for public health, safety and welfare and to regulate disposal of Solid Waste within the COUNTY;

TERMS AND CONDITIONS


NOW, THEREFORE, in consideration of these promises and the terms and conditions set forth below, the PARTIES hereby mutually agree, represent, and warrant as follows:

ARTICLE I – DEFINITIONS

The following definitions shall be used in this AGREEMENT:

1.01
“Acceptable Waste” means all solid Waste as defined within RCW 70.95.030 as it now exists or may hereafter be amended and that have met the requirements of this AGREEMENT.

1.02
“Alternative Daily Cover” means material approved by the Health District for placement on the surface of the active face of the LANDFILL at the end of each operating day to control vectors, fires, odors, blowing litter, and scavenging.

1.03
“Comprehensive Solid Waste Management Plan” means the Douglas County Comprehensive Solid Waste Management Plan adopted in accordance with Chapter 70.95 RCW.

1.04
“DOE” means the Washington State Department of Ecology.

1.05
“Designated Haul Routes” means the specific county roadways designated by the COUNTY for the hauling of Solid Waste to and from the LANDFILL.

1.06
“Haulers” means those persons or entities performing Solid Waste collection under the authority of a certificate of convenience and necessity from the WUTC or municipal contract, and any other person or entity commercially collecting and transporting Solid Waste for disposal at the LANDFILL.

1.07
“Hazardous Waste” means all Hazardous Waste as defined within RCW 70.105.010 as it now exists or may hereafter be amended.

1.08
“Health District” means the Chelan-Douglas Health District or any successor health department with jurisdiction over the LANDFILL located within the COUNTY.

1.09
“Household Hazardous Waste” means any Solid Waste as defined by WAC 173-350-100 as it now exists or may hereafter be amended.

1.10
“Imported Waste” means all Acceptable Waste which is known to WM to have originated from outside Douglas County.

1.11
“In-County Waste” means all Acceptable Waste which is known to WM to have originated from within the incorporated and unincorporated areas of Douglas County.

1.12
“Municipal Solid Waste” means all Solid Waste as defined within WAC 173-350-100 as it now exists or may hereafter be amended.

1.13
“Municipal Solid Waste Land Fill Permit” means a permit issued by the Health District, or any other legally-authorized “jurisdictional health department” as defined within WAC 173-351-700 as it now exists or may hereafter be amended.

1.14
“Person” or “Persons” means, without limitation, any individual, firm, corporation, association, partnership, consortium, joint venture, entity, government agency, or unity of government.

1.15
“Posted Gate Rate” means the disposal fee charged by the LANDFILL for Acceptable Waste delivered by Persons operating in normal course of business, excluding all taxes, fees, or other surcharges imposed by any federal, state, county, or local government or agency.

1.16
“Recyclable Materials” means those Solid wastes that are separated for recycling or reuse, including, but not limited to, paper, metals, and glass, that are identified as recyclable materials pursuant to a local comprehensive solid waste plan.  

1.17
“SEPA” means the State Environmental Policy Act, Chapter 43.21C RCW as it now exists or may hereafter be amended.

1.18
“Solid Waste” means any and all Solid Waste as defined within RCW 70.95.030 as it now exists or may hereafter be amended.

1.19
“Unacceptable Waste” means any and all Solid Waste that is:

(a) Prohibited from disposal at the LANDFILL by state or federal law, regulations, rule, code, permit or permit condition, or by jurisdictional health authority; or


(b) Hazardous Waste.

1.20
“Waste” means Acceptable Waste, as the latter term is defined herein unless indicated otherwise.

1.21
“WUTC” means the Washington Utilities and Transportation Commission, or any successor agency.

ARTICLE II – THE AGREEMENT DOCUMENTS

This AGREEMENT consists of the following documents:  this AGREEMENT, all appendices attached to this AGREEMENT, and all other documents, terms and provisions which are incorporated by reference within this AGREEMENT.

ARTICLE III – PURPOSE

The purpose of this AGREEMENT is to provide an agreement for the current and future operation, development and expansion of the LANDFILL in a manner that is beneficial to both the COUNTY and WM.

ARTICLE IV – TERM OF AGREEMENT

4.01
This AGREEMENT shall be effective only upon being signed by the authorized representative(s) of WM and by the COUNTY’S Board of County Commissioners, and upon such executed AGREEMENT being delivered by the COUNTY to WM (the “Effective Date”).

4.02
The initial term of this AGREEMENT shall be twenty (20) years from the Effective Date.  Thereafter, this AGREEMENT shall automatically be renewed for additional terms of ten (10) years each under the terms and conditions set forth in this AGREEMENT for so long as the LANDFILL is accepting Waste and has remaining capacity; provided, however, that if any conditions of the CUP which are imposed on the LANDFILL by the COUNTY or provisions of the Comprehensive Solid Waste Management Plan substantially change and cause a material increase in costs and/or expenses of operating the LANDFILL, then WM may have the option to renegotiate the terms and conditions of this AGREEMENT.

4.03
This AGREEMENT shall constitute an encumbrance upon the real property comprising the LANDFILL, which is described in Appendix A attached hereto and incorporated by this reference.  This AGREEMENT shall run with the land identified within Appendix A.  The PARTIES agree that a summary of this AGREEMENT shall be recorded with the Douglas County Auditor for the purpose of making this AGREEMENT a matter of record title.

ARTICLE V – PERMITTING, ENVIRONMENTAL REVIEW AND COMPLIANCE

5.01
Conditional Use Permit.  Expansion of the LANDFILL requires issuance of a CUP by the COUNTY.  The COUNTY agrees, to the extent permitted by Douglas County Code Title 14, SEPA and any other applicable procedural laws and regulations, to expedite the CUP review.  The COUNTY does not guarantee success of the permit application and/or the issuance of an affirmative notice of action, but believes the expansion of the LANDFILL is in the best interests of the County in accordance with its land use and solid waste policies.

5.02
Environmental Review.  Pursuant to WAC 197-11-932, the COUNTY is the Lead Agency and the Douglas County Land Services Director is the Responsible Official under the provisions of SEPA.  As part of the application process for a CUP for expansion of the LANDFILL and in order to ensure compliance with SEPA for all nonexempt licenses and approvals required for development and operation of the LANDFILL, and “environmental impact statement” shall be prepared to provide an impartial discussion of probable significant adverse environmental impacts and inform decision makers and the public of reasonable alternatives, including mitigation measures, that would avoid or minimize adverse impacts or enhance environmental quality.

5.03
Environmental Procedures.  In order to ensure full project review and SEPA compliance, the PARTIES will comply with all terms and conditions set forth in the Permitting Agreement, attached as Appendix B and incorporated herein by this reference.

5.04
Health District Permit.  Expansion of the LANDFILL shall require issuance of a Municipal Solid Waste Landfill Permit by the Health District.  The Health District is an independent permitting agency with jurisdiction over the Municipal Solid Waste Landfill permit.  The Parties shall use their best efforts to consolidate the Health District’s permit review with the COUNTY’S land use process and agree to cooperate in good faith with each other and with the Health District to ensure that SEPA compliance and hearing procedures are conducted in a manner satisfactory to the Health District.

5.05
Other Permits, Licenses and Authority.  WM shall obtain, maintain and pay for all permits, licenses, certificates, inspection fees and surcharges, and other approvals required by law, both temporary and permanent.  

5.06
Comprehensive Solid Waste Management Plan.  The COUNTY shall make good faith effort to insure the other cities and towns within the County and the citizens of the COUNTY acknowledge the regional benefit of the LANDFILL and its significance to the Comprehensive Solid Waste Management Plan. 

5.07
Compliance.  WM shall fully comply with this AGREEMENT and all terms and conditions of all permits, licenses, laws and regulations applicable to the LANDFILL operations.  WM shall pay all fines or civil penalties that may be imposed by any regulatory agency for violations of permits, licenses, laws and/or regulations.  The COUNTY shall not be liable for and shall not reimburse WM for payment of any such fines or civil penalties.  WM reserves the right to contest any such fines or civil penalties.

ARTICLE VI – WASTE IMPORTATION

6.01
WM shall make good faith effort to ensure that Imported Waste accepted for disposal at the LANDFILL, that is residential and/or commercial Municipal Solid Waste, is from source jurisdictions which meet the following standards:


(a)
The source jurisdiction must have a current DOE adopted solid waste

Management plan as defined pursuant to Chapter 70.95 RCW as it now exists or may hereafter be amended or a substantially similar waste reduction and recycling plan; or

(b)
The source jurisdiction must have implemented solid waste programs which include waste reduction and recycling elements that are substantially equivalent to the programs implemented by the COUNTY and which are contained within its adopted Comprehensive Solid Waste Management Plan.

6.02
All Imported Waste shall be subject to and comply with the Douglas County Universal Agricultural Pest Protocol Procedures attached hereto as Appendix C and incorporated herein by this reference, which set forth a process for establishing operational standards to prevent the accidental importation of agricultural pests into Douglas County through the importation of Solid Waste; provided, however, that the PARTIES may agree to utilize other procedures for development and approval of operational standards during the Terms of this Agreement.

6.03
The COUNTY shall be solely responsible for determining whether a source jurisdiction satisfies the importation standards set forth above, which determination shall be reasonable and expeditiously made, and shall inform WM of its determination as soon as practical in writing.  Once a written determination has been received by WM, WM may assume Imported Waste from that source jurisdiction qualifies for disposal at the LANDFILL until informed otherwise by the COUNTY.

6.04
WM shall undertake commercially reasonable efforts to determine the origin of Imported Waste received for disposal at the LANDFILL.  Examples of commercially reasonable efforts include, but are not limited to:


(a)
Questioning Persons upon arrival at the LANDFILL;

(b)
Use of information provided by Persons on waste profile sheets or equivalent forms;


(c)
Reference to billing addresses.

ARTICLE VII – WM BASIC RESPONSIBILITIES

7.01
WM shall operate the LANDFILL in accordance with this AGREEMENT and all terms and conditions of all permits, licenses, laws and regulations applicable to the LANDFILL.  In the event of conflicts in operation requirements, precedence shall be in accordance with Section 19.01.

7.02
WM shall obtain and maintain all required permits and approvals for the LANDFILL operations and construction activities.  

7.03
WM shall mitigate all probable significant adverse environmental and infrastructure impacts of the LANDFILL operations as identified during the CUP and SEPA review process.

7.04
WM shall be solely responsible for all LANDFILL operations and maintenance requirements and activities.

7.05
WM shall be solely responsible for all the LANDFILL closure and post-closure requirements and activities.

7.06
WM shall be solely responsible for all the LANDFILL financial assurance requirements and activities.

7.07
WM shall pay all AGREEMENT fees, all federal, state and local taxes, and all other fees and taxes imposed on WM in connection with LANDFILL ownership and operations; provided, however that WM shall only be responsible for only new County taxes or fees enacted or adopted after the Effective Date of this AGREEMENT which are applicable to businesses or real property generally, and not for those which are applicable only to the solid waste disposal business or the Landfill property specifically.

7.08
WM shall not knowingly accept Hazardous Waste, other than incidental Household Hazardous Waste.  WM shall not knowingly store or treat Hazardous Waste, other than Hazardous Waste incidental to WM operations, except as necessary to comply with this AGREEMENT.

ARTICLE VIII – COUNTY’S BASIC  RESPONSIBILITIES

8.01
Whenever the COUNTY revises, amends or updates its Comprehensive Solid Waste Management Plan, the COUNTY shall not contravene the provisions of this AGREEMENT.

8.02
The COUNTY shall cooperate with WM in the processing of permits and other approvals for the LANDFILL as are consistent with this AGREEMENT.

8.03
The COUNTY retains and does not waive or surrender any of its sovereign governmental powers by execution of this AGREEMENT.

8.04
The COUNTY shall be solely responsible for disbursal of fees paid by WM under this AGREEMENT to the appropriate fund.

8.05
If and to the extent requested by WM, the COUNTY shall cooperate with WM’S affiliated Haulers seeking approval for a rate adjustment from the WUTC by providing evidence in a form satisfactory to the WUTC that neither the contribution to the Scholarship Funding provided under Article XII nor the Operating Fees provided under Article XIII constitute payment or compensation to WM from its affiliated Haulers, and should be excluded from the total cost of disposal in the WUTC’S determination of whether the fee charged to WM’S affiliated Haulers for disposal at the LANDFILL is reasonable by virtue of being equal to or lower than other reasonable and currently available options.

ARTICLE IX – WASTE VOLUMES

9.01
Waste Measurement.  Except as provided herein, all Acceptable Waste received at the LANDFILL shall be measured by weight.  All vehicles and containers shall be weighed in and out of the LANDFILL.  Weighing a specific vehicle or container may be limited to entry weight if WM has a certified tare weight on file for such vehicle or container.

(a)
WM shall install, maintain and use certified scales at the LANDFILL to weigh Acceptable Waste as received and accepted for disposal.  WM shall maintain and calibrate all scales in accordance with each scale manufacturer’s recommendations.  The COUNTY has the right to enter the LANDFILL during normal business hours to observe scale operations, and to inspect and to test the accuracy of the scales. 

(b)
In the event scales are not operable, weight shall be determined using cubic yard volume of the vehicle or container, multiplied by 600 pounds per cubic yard, to determine weight.

(c)
Notwithstanding the foregoing, in the event WM demonstrates to the COUNTY’S satisfaction that the standard quantification used to price disposal for any specific waste stream, including but not limited to construction and demolition debris, has changed during the term of this AGREEMENT from per ton to per cubic yard or any other different standard, then the PARTIES shall negotiate in good faith to agree upon an alternative method for payment of the fees contemplated under this Article.

9.02
Excluded Volume.  For purposes of calculating any fees that are assessed based upon tonnage or volume of Acceptable Waste, the following types of Acceptable Waste shall not be included in such calculations:

(a)
Acceptable Waste approved by the Health District for placement on the surface of the active face of the LANDFILL at the end of each operating day as an Alternative Daily Cover.  Alternative Daily Cover may include, but is not limited to, petroleum-contaminated soils, contaminated sediment sludge, and ash and cement kiln dust;  

(b)
Acceptable Wastes that are initially weighted at the LANDFILL but are subsequently rejected for disposal at the LANDFILL and that have never been disposed of at the LANDFILL;

(c)
Recyclable Materials that are received, weighed, stored, or processed at the LANDFILL but subsequently transported from the LANDFILL;

(d)
Acceptable Wastes that is or will be used as an effective substitute for natural or commercial products, in a manner that does not pose a threat to human health or the environment.  For example, pulverized rubber of glass cullet used for road construction, maintenance, or repair of the LANDFILL or any of its related facilities, such as roads, drainage features, buildings, or other facilities associated with the LANDFILL’S operations at the LANDFILL shall be considered Excluded Volumes.

9.03
Procedure for Crediting Fees.  In the event that WM erroneously pays the COUNTY fees that are assessed based upon tonnage or volume for Acceptable Waste or purported Acceptable Waste or other materials contained in any load delivered to the LANDFILL that is later determined to be Excluded Volumes, WM may propose a deduction of the amount that was erroneously paid from the next payment due and shall provide an itemized statement of such Excluded Volumes to the COUNTY prior to the payment submittal.

ARTICLE X – SOLID WASTE REPORTING
10.01
Reporting System.  WM shall maintain a Solid Waste reporting system that accounts for volumes of all Solid Waste accepted by the LANDFILL.  The COUNTY shall have the right to inspect and copy all such Solid Waste reporting records and documents, to interview any persons, and to review any other evidence in WM’S possession or control which may assist the COUNTY in auditing volumes of Solid Waste handled at the LANDFILL for purposes of verifying performance by WM of its obligations under this AGREEMENT; provided, however, if WM reasonably believes any documents requested by the County contain information which is confidential or that would undermine WM’S ability to be competitive, WM shall notify the COUNTY and the PARTIES shall determine an alternative means of satisfying the COUNTY’S request.  In any case, the COUNTY shall maintain confidentiality of all information as provided under Chapter 42.17 RCW.

10.02
Annual Solid Waste Report.  WM shall submit an Annual Solid Waste Report for the previous calendar year to the COUNTY by April 1 of each year, as required to comply with the Comprehensive Solid Waste Management Plan.

10.03
Health District Annual Report.  WM shall submit an Annual Report for Municipal Solid Waste Landfill Classification for the previous calendar year to the COUNTY by April 1 of each year, on forms supplied by the Health District.

10.04
Aerial Photograph and Survey.  WM shall also provide, with the Annual Solid Waste Report, a current LANDFILL aerial photograph or current LANDFILL site topographical survey to the COUNTY.

10.05
Notice of Noncompliance.  WM shall also provide to the COUNTY a report of any outstanding notices of noncompliance, administrative orders, or other enforcement actions issued by any federal, state or local administrative agency with jurisdiction regarding any alleged noncompliance with the LANDFILL’S operating permits, approvals and other regulatory requirements for the prior calendar year.

10.06
Communication.  The PARTIES will make good faith efforts to respond to the reasonable requests for information and assistance, and to communicate on a regular basis regarding information relevant to the performance of this AGREEMENT, including but not limited to anticipated substantial changes in regular Acceptable Waste volumes, long-term disposal contracts, Excluded Volumes and any other similar informational matters.

ARTICLE XI – TITLE TO WASTE

11.01
Except as provided in this AGREEMENT, title to any and all Acceptable Waste shall pass to WM upon receipt by WM at the LANDFILL.

11.02
WM shall establish procedures, consistent with the best management practices of the solid waste disposal industry, for identification of Unacceptable Wastes as soon as possible following delivery to the LANDFILL and for WM’S handling of Unacceptable Waste.

11.03
Upon revocation of acceptance and removal from the LANDFILL, WM will be entitled to a credit for fees due or paid under Article IX with respect to such Excluded Volume.

ARTICLE XII – COMMUNITY RELATIONS

12.01
Local Hiring.  To the extent permitted by law, WM shall use its reasonable best efforts to recruit, train and hire Douglas County residents for employee positions.  Efforts to recruit and hire Douglas County residents shall include publishing employment advertisements in newspapers having a general circulation serving Douglas County.

12.02
Local Purchasing.  Where commercially reasonable and permitted by WM’S current contractual obligations and the law, WM shall purchase goods and services from businesses located within Douglas County.

12.03
Local Office.  WM shall maintain an office with regular office hours at the LANDFILL or at another location within Douglas County.  WM shall provide for records of and the prompt and efficient handling of all inquiries, claims or complaints by COUNTY residents or other Persons arising out of the activities of WM under this AGREEMENT.

12.04
Scholarship Fund.  For so long as the LANDFILL accepts Solid Waste, WM shall fund a scholarship program for students who are Douglas County residents graduating from high school who are or will be engaged in college studies in environmental sciences and/or environmental engineering.  Quarterly funding shall be equal to Two Cents ($0.02) per Ton of Acceptable Waste actually disposed of at the LANDFILL, but not less than One Thousand Dollars ($1,000.00) per calendar year.  The scholarship fund shall be held, invested and administered by the Greater Wenatchee Community Foundation as it now exists or any like successor organization as may hereafter be created in its place.  Scholarships shall be awarded upon consideration of both financial need and merit.  Scholarship Funds shall accumulate in the scholarship fund to the extent such funds are not awarded.

ARTICLE XII – AGREEMENT FEES

13.01
Initial Fee.  Upon WM filing a CUP application for the expansion of the LANDFILL, WM shall pay the COUNTY a one-time fee of Twenty-Five Thousand dollars ($25,000.00).  This fee is in addition to any permitting fees and costs to be paid or reimbursed by WM.

13.02
Operating Fees.  Upon issuance of a Municipal Solid Waste Land Fill Permit by the Health District that expands sources of Solid Waste from current geographical restrictions and delivery of such Solid Waste to the LANDFILL, WM shall pay the COUNTY the following Operating Fees, as may be adjusted pursuant to Section 13.05:

(a)
Compliance and Enforcement Fee.  WM shall pay the COUNTY, on a quarterly basis, the Compliance and Enforcement Fee in the amount of Five Cents ($0.05) per Ton of Acceptable Waste actually disposed of at the LANDFILL during the preceding Calendar Quarter.  The Compliance and Enforcement Fee shall be used by the COUNTY for compliance, enforcement and abatement of “junk” related zoning violations within the COUNTY.

(b)
Solid Waste Fee.  WM shall pay the COUNTY, on a quarterly basis, a Solid Waste Fee in the amount of Thirty-Six Cents ($0.36) per Ton of Acceptable Waste actually disposed of at the LANDFILL during the preceding Calendar Quarter.  The Solid Waste Fee shall be used by the COUNTY for the implementation of the Countywide Solid Waste Program.

(c)
Road Maintenance Fee.  WM shall pay the COUNTY, on a quarterly basis, a Road Maintenance Fee in the amount of Forty-Two Cents ($0.42) per Ton of Acceptable Waste actually disposed of at the LANDFILL during the preceding Calendar Quarter.  The Road Maintenance Fee shall be used for repairs, maintenance and improvements of the COUNTY roads used as Designated Haul Routs and for mitigation of ongoing, cumulative impacts associated with traffic delivering Imported Waste to the LANDFILL.  The Road Maintenance Fee is not intended to pay for initial mitigation of traffic impacts under the CUP that may require road and/or intersection construction, realignment, improvement and/or signalization.

13.03
Other Fees.  The COUNTY may, but is not required to, negotiate an agreement with any other source jurisdiction, for disposing of Acceptable Waste at the LANDFILL, upon consulting with and approval of WM on the price offered for disposal at the LANDFILL.  So long as such agreements are for terms of five (5) years or greater, or for a single disposal project of ten thousand (10,000) tons or more of Acceptable Waste, WM shall remit to the COUNTY an additional payment of Ten Cents ($0.10) per Ton.

13.04
Payment.  The Operating Fees shall be paid quarterly within thirty (30) days after the last day of each Calendar Quarter.  Payment shall be accompanied by a written statement of the tons of Acceptable Waste received by the LANDFILL during the Calendar Quarter for which such payment is remitted.  Late payments shall be subject to a Five Percent (5%) late payment penalty.

13.05
Adjustments in Operating Fees.  The Operating Fees shall be adjusted as provided herein to reflect any increase or decrease in the actual Posted Gate Rate that is made following issuance of a Municipal Solid Waste Land Fill Permit by the Health District that expands sources of Solid Waste from current geographical restrictions.  The adjusted Operating Fee shall be calculated by multiplying the Operating Fee times the quotient of the new Posted Gate Rate divided by the existing Posted Gate Rate.  Such adjustments in the Operating Fee shall be made effective at the same time that the change in the Posted Gate Rate is effective.

13.06
Waiver of Fees.  The Douglas County Board of Commissioners may, in its sole and absolute discretion, waive any and all of the Operating Fees and the contribution to Scholarship Funding provided under Section 12.04 for any reason, including if an emergency or major disaster is determined to have occurred by the President of the United States pursuant to the authority provided in The Robert T. Stafford Disaster Relief and Emergency Assistance Act, as Amended, 42 U.S.C 5121, et seq.

13.07
Non-Waiver of Permit Fees.  Nothing in this Article shall impair or restrict the COUNTY’S enforcement or collection of fees for COUNTY permits or other approvals applied for by WM, or costs incurred during environmental review, consistent with the terms of the Permitting Agreement.

ARTICLE XIV – INDEMNIFICATION

14.01
WM shall at all times indemnify, defend and hold harmless the COUNTY, its elected officials, officers, employees, agents and representatives from and against any and all third-party claims, losses, damages, costs, charges, expenses, administrative actions, judgments and other liabilities, directly or indirectly resulting from, arising out of, or related to:

(a)
Performance or non-performance of any provision or requirement of this AGREEMENT by WM, its officers, employees, agents, representatives or contractors;

(b)
Any act or omission of WM, its officers, employees, agents, representatives or contractors;

(c)
The failure of WM, its officers, employees, agents, representatives or contractors to comply, in any respect, with the provisions and requirements of all applicable permits and approvals and all applicable federal, state and local laws and regulations regarding the LANDFILL ownership and operations; and

(d)
Any environmental release or emission or threatened release of emission, at onto, into above, under, through or from the LANDFILL.

The extent of WM’S liability under this Section shall not exceed the amount of WM’S proportionate share of fault.

14.02
The indemnitee must provide written notice to the indemnitor of the occurrence of events giving rise to the indemnification obligations hereunder within thirty (30) days after the indemnitee knows or should have known of such events.  The indemnitee shall cooperate in the defense of any such claim, whether involving a lawsuit or otherwise.  The indemnitee shall have the right to approve counsel chosen by the indemnitor, which approval shall not be unreasonably withheld.

14.03
The COUNTY shall have the sole and exclusive discretion to appear or not appear in defense of any claims arising out of this AGREEMENT.  If the COUNTY chooses not to appear, then WM shall have the sole right to contest, defend, litigate or settle claims tendered provided that at least ten (10) days written notice of intention to settle is given to the COUNTY.

14.04
The COUNTY does not under this Article waive or surrender any indemnity available under any federal or state law.  This Article shall survive termination or expiration of this Agreement.

ARTICLE XV – INSURANCE

15.01
If WM should obtain and maintain insurance coverage from a captive insurance company then WM must provide the following types of coverage with limits that are required by appropriate regulatory agencies or the following, whichever are greater:

(a)
Commercial General Liability.  Covering bodily injury and property damage.


$5,000,000 combined single limit per occurrence.

(b)
Pollution Legal Liability.  Covering sudden, non-sudden and accidental occurrences.

$5,000,000 combined single limit per occurrence.

The COUNTY shall have the right to review independently audited balance sheets and financial statements of any captive insurance company and to approve such insurance company.

15.02
If WM should obtain and maintain insurance coverage from a non-captive insurance company then WM must obtain and maintain insurance coverage from an insurance company reasonably acceptable to the COUNTY and licensed in the State of Washington.  Such insurance, as evidenced by Certificate(s) of Insurance, must provide the following minimum coverage, limits, and provisions:

(a)
Commercial General Liability.  Covering bodily injury and property damage.


$5,000,000 combined single limit per occurrence.

(b)
Pollution Legal Liability.  Covering sudden, non-sudden and accidental occurrences.


$5,000,000 combined single limit per occurrence.

(c)
Deductible.  Any deductible or co-pay provisions over Twenty-Five Thousand dollars ($25,000) must have prior written approval of the COUNTY.

15.03
Such insurance shall be maintained in full force and effect at WM’S sole expense throughout the entire term of this AGREEMENT.

15.04
WM shall provide the COUNTY certificates evidencing such insurance.  Such coverage and policies shall not be canceled, reduced, modified or revoked without providing the COUNTY thirty (3) days advanced written notice.

15.05
Providing coverage in the stated amount shall not be construed to relieve WM from liability in excess of such limits.

15.06
In the event that the required insurance is not reasonably available despite WM’S reasonable best efforts to obtain such insurance, WM shall secure policies with substitute provisions providing as much protection as is reasonably available in the insurance marketplace and as shall be approved in writing by the COUNTY.

15.07
In the event that any of the required insurance is obtained or maintained on a “claims made” basis, WM shall at termination of this AGREEMENT obtain extended discovery period coverage with respect to such insurance on such terms and with such conditions as are provided for in this AGREEMENT and as shall be approved in writing by the COUNTY.

ARTICLE XVI – DESIGNATED HAUL ROUTES

16.01
 The COUNTY shall establish, and may from time-to-time revise, Designated Haul Routes that Haulers shall use when delivering Acceptable Waste to the LANDFILL or when leaving the LANDFILL.  The COUNTY shall have absolute discretion in the approval of transportation routes in order to minimize the impacts on COUNTY roads.

16.02
After receipt of the COUNTY’S Designated Haul Routes, WM shall develop, submit to the COUNTY for approval, and implement a program for communicating the Designated Haul Routes to all Haulers who transport Imported Waste to the LANDFILL for disposal.  This program shall include at a minimum the following elements:

(a)
Posting of informational signs at the LANDFILL indicating the Designated Haul Routes; and

(b)
Development of written materials for distribution to Haulers entering the LANDFILL indicating the Designated Haul Routes.

16.03
WM shall not knowingly accept Imported Waste from Haulers using transportation routes other than the Designated Haul Routes.  If the COUNTY has a good faith reason for believing that Designated Haul Routes are not being used, the COUNTY shall notify WM in writing and WM shall have seven (7) days after receipt of such notice to implement fully corrective action or to take reasonable steps to implement corrective action, and to provide adequate assurances of continuing future compliance.  After notice from the COUNTY, WM shall refuse to accept Imported Waste from the identified Hauler until the Hauler begins using the Designated Haul Routes.  If this provision is violated more than three (3) times in any six (6) month period or five (5) times in any twelve (12) month period, then the COUNTY may immediately commence enforcement proceedings to compel compliance.  If such violations are by the same Hauler, WM shall suspend accepting Imported Waste from such Hauler for a period of not less than twelve (12) months.

16.04
WM shall require that all Acceptable Waste being transported to the LANDFILL be, at a minimum, contained within vehicles or transfer trailers covered with tarps or equivalent control devices in order to maintain the cleanliness of the Designated Haul Routes.

ARTICLE XVII – CLOSURE AND POST-CLOSURE

WM shall comply with all applicable laws and regulations for closure and post-closure of the LANDFILL.  WM agrees to comply with all provisions of WAC 173-351-500 Closure and Post-Closure Care as it now exists or may hereafter be amended. 

ARTICLE XVII – NOTICES

18.01
Any notice provided pursuant to this AGREEMENT shall be in writing and personally delivered, or mailed certified mail return receipt requested, or transmitted by facsimile.  Notices to the other PARTY shall be directed, as follows:


To the County:
Board of County Commissioners





Douglas County Courthouse





213 Rainier





P.O. Box 747





Waterville, WA.   98858





Fax:  (509) 745-9045


Copy to:

Douglas County Prosecuting Attorney





Douglas County Courthouse





213 Rainier





P.O. Box 360





Waterville, WA.   98858





Fax:  (509) 745-8670


To WM:

Waste Management of Washington, Inc.





c/o:  Ted Woodard





711 – A N. Wenatchee Avenue





Wenatchee, WA.   98801





P.O. Box 1440





Wenatchee, WA.   98807





Fax:  (509) 662-5675


Copy to:

Waste Management of Washington, Inc.





General Counsel





7025 N. Scottsdale Rd., Suite 200





Scottsdale, AZ.     85253

18.02
Either PARTY may change the person(s) or address(es) in Section 18.01 by providing written notice of such change to the other PARTY.

ARTICLE XIX – CORRECTIVE ACTION AND DISPUTES

19.01
Conflict.  In the event of conflict among the terms and conditions of this AGREEMENT and federal, state or local law, the inconsistency shall be resolved by giving precedence of interpretation in the following order:

(a)
Applicable federal case law, statutes and regulations to the extent state law is preempted; then

(b)
Applicable Washington case law, statutes and regulations; then

(c)
The terms and conditions of this AGREEMENT; then

(d)
Any other terms and conditions of any other document attached hereto or otherwise incorporated by reference herein; then

(e)
The most current adopted Comprehensive Solid Waste Management Plan.
19.02
Waiver Limited.  COUNTY employees have no power, right or authority to waive any term or condition of this AGREEMENT.  A waiver of any term or condition of this AGREEMENT must be in writing and signed by the COUNTY’S Board of County Commissioners.  Acceptance of payment of any fees due under this AGREEMENT shall not be deemed a waiver of the COUNTY’S rights to enforce this AGREEMENT.  Any waiver of a term or condition of this AGREEMENT shall apply only to the specific act, occurrence or omission expressly waived and shall not constitute a waiver as to any other term or condition of future act, occurrence or omission.

19.03
Force Majeure.  If either PARTY is prevented from performing its duties under this AGREEMENT by circumstances beyond its control, including, without limitation, landslides, lightning, fires, forest fires, storms, floods, earthquakes or other acts of God, civil disturbances, strikes, lockouts or other industrial disturbances, act of the public enemy, terrorism, wars, blockades, public riots, explosions or other causes (“Force Majeure”), whether of the kind enumerated or otherwise, which are not reasonably within the control of the PARTY claiming Force Majeure, then the affected PARTY shall be excused from performance hereunder during the period of such disability.  The PARTY claiming Force Majeure shall promptly notify the other PARTY in writing, when it learns of the existence of a Force Majeure condition and when a Force Majeure condition has terminated.

19.04
Breach and Cure.  Except for the occurrence or existence of a Forc Majeure, in the event of WM’S non-compliance with any term or condition of this AGREEMENT, the COUNTY shall provide written notice to WM of such non-compliance, whereupon the PARTIES shall meet and confer in good faith in an effort to agree on a resolution and cure.  If the PARTIES are unable to agree on a resolution and cure, WM shall have thirty (30) days after receipt of such notice to implement fully corrective action or to take reasonable steps to implement corrective action, and to provide adequate assurances of continuing future compliance.

19.05
Dispute Resolution.  Any dispute, controversy, difference, claim or demand of any kind, under any theory, whether at law or equity, arising out of, with respect to, or relating to, the execution, breach, interpretation, performance, termination, enforcement, or nonperformance of this AGREEMENT, including without limitation, the validity, scope, arbitrability, and enforceability of this AGREEMENT or any term or provision thereof, whether expressed or implied, or relating thereto (the “Dispute”), shall be resolved as follows:

(a)
Good Faith Negotiations.  WM and the COUNTY shall work together in good faith to resolve the Dispute through negotiations.  Either PARTY may initiate negotiations by providing written notice to the other PARTY setting forth the subject of the Dispute and the relief requested.  The recipient of such notice shall respond in writing within fourteen (14) business days with a statement of its position on and recommended solution to the Dispute.  If the Dispute is not resolved by this exchange of correspondence, then the representatives of each PARTY having full settlement authority shall meet at a mutually agreeable time and place within thirty (30) business days after the date of the initial notice in order to attempt resolution of the Dispute.  The PARTIES agree to execute any document that is reasonably necessary or desirable as a result of such negotiations to evidence or effectuate the rights and duties of the PARTIES or to implement the purpose of this AGREEMENT.  If the Dispute is not resolved by these negotiations, the matter shall be submitted to mediation, if both PARTIES agree, or arbitration, if both PARTIES do not agree to mediation: provided, that issues involving equitable relief or the involuntary termination of the CUP shall not be subject to arbitration.  

(b)
Mediation.  If the PARTIES are unable to resolve the Dispute through negotiation and both PARTIES agree, the PARTIES shall attempt to mediate the Dispute.  If the PARTIES cannot agree within ten (10) days on appointment of a mediator, either PARTY may, with written notice to the other PARTY, apply to the Douglas County Superior Court for appointment of a mediator.  The PARTIES shall mediate in good faith and each shall pay one-half of the mediator’s fees and costs.  There shall be no presentation of evidence or argument to the mediator.  Decisions of or recommendations by the mediator shall not be binding on the PARTIES.  All discussions and negotiations among the PARTIES and the mediator shall remain confidential and privileged.

(c)
Arbitration.  If the Dispute is not resolved through negotiation or mediation, or the PARTIES do not agree to mediation, the Dispute shall be submitted to final and binding arbitration.  The PARTIES shall participate in arbitration in good faith and each shall pay one-half of the fees and costs of the arbitrator.  Arbitration shall be the sole binding process for any dispute concerning the enforcement or interpretation of this AGREEMENT, other than issues involving equitable relief or the involuntary termination of the CUP.  If the PARTIES cannot agree within ten (10) days on appointment of an arbitrator, either PARTY may, with written notice to the other PARTU, apply to the Douglas County Superior Court for appointment of an arbitrator.  The judicial appointment shall be final, conclusive and binding.  The Dispute shall be resolved and determined by the arbitrator within thirty (30) business days after appointment.  The decision of the arbitrator shall be final, conclusive and binding on the PARTIES.  A judgment confirming the decision may be entered in the Douglas County Superior Court.

19.06
Remedies.  In the event that WM fails to complete fully corrective action or to take reasonable steps to implement correction action, and provide adequate assurances of future full compliance, the COUNTY may seek damages, specific performance of WM’S obligations, enjoin WM’S further operation of the LANDFILL, terminate the CUP granted to the LANDFILL, or seek any other relief provided by law or equity.  These remedies are cumulative and the COUNTY need not elect one remedy to the exclusion of other remedies.

19.07
Attorney’s Fees.  In any proceeding respecting this AGREEMENT each PARTY shall pay all its own attorney’s fees and other costs incurred.

19.08
Governing Law and Venue.  This AGREEMENT shall be governed exclusively by the laws of the State of Washington.  Venue shall be in Douglas County or any county adjacent to Douglas County.

ARTICLE XX – FINANCIAL ASSURANCE

WM shall comply with all applicable laws and regulations for financial assurance of the LANDFILL.  WM agrees to comply with all provisions of WAC 173-351-600 Financial Assurance Criteria as it now exists or may hereafter be amended.  

ARTICLE XXI – WM ASSIGNMENT

WM shall not assign any right or obligation under this AGREEMENT without the prior written consent of the COUNTY.  The COUNTY’S consent shall be subject to a standard of reasonableness.  If this AGREEMENT is assigned, as provided herein, it shall be binding on and shall inure to the benefit of the PARTIES and their respective successors and assigns.  This Article shall not apply to an assignment to an affiliate of WM or its parent corporation.

ARTICLE XXII – DISSOLUTION OF COUNTY AND SUCCESSOR

In the event that the COUNTY is dissolved or its solid waste functions and powers are removed or otherwise repealed by legislative act, by referendum or by agreement, then WM may at its option either terminate the AGREEMENT, or agree to have the COUNTY’S duties, rights and remedies transferred to a specified successor to the COUNTY, if one exists.

ARTICLE XXIII – MISCELLANEOUS PROVISIONS

23.01
Time.  Time is of the essence of this AGREEMENT.

23.02
Entire Agreement.  This AGREEMENT, including all appendices and other documents attached hereto or referenced herein, constitutes the entire AGREEMENT between the PARTIES concerning the subject matter hereof and supersedes all previous correspondence, communications, agreements and understandings, whether oral or written.

23.03
Construction – Interpretation.  This AGREEMENT has been freely and fairly negotiated and has been reviewed and discussed by legal counsel for each of the PARTIES, each of whom has had the full opportunity to propose revisions.  This AGREEMENT shall be construed and interpreted without any presumption or other rule requiring constructional interpretation against a particular party based on drafting this AGREEMENT.  Should a PARTY observe a conflict among any provisions of this AGREEMENT or any material omission from this AGREEMENT, that PARTY shall immediately bring such conflict or omission to the attention of the other PARTY for discussion and mutual resolution.  The PARTIES shall work in good faith to resolve such conflicts and omissions.

23.04
Modification.  This AGREEMENT may not be amended, supplemented or otherwise modified unless expressly set forth in a written agreement signed by the authorized representatives of the PARTIES.

23.05
Invalid Provisions.  The invalidity or unenforceability of any particular term or provision of this AGREEMENT shall not affect the validity or enforceability of any other term or provision and this AGREEMENT.  This AGREEMENT shall be construed in all respects as if such invalid or unenforceable term or provision was omitted.  The term or provision shall be deemed inoperative and this AGREEMENT shall be modified to conform to law.  The PARTIES shall negotiate in good faith to amend this AGREEMENT in order to effectuate, to the maximum extend possible, the inten of any term or provision determined to be invalid or unenforceable.

23.06
Headings.  Article and Section headings are for convenience only and do not in any way limit or affect the terms and provisions of any Article or Section.

23.07
Gender and Grammar.  Wherever appropriate in this AGREEMENT, the singular shall be deemed to include the plural and the plural to include the singular, and pronouns shall be deemed to include either or both genders.

23.08
Calculation of Time Periods.  Unless otherwise specified, in calculating any period of time, the day of the act or event not to be included and the last day of the period is included, unless such last day is a Saturday, Sunday, or county holiday and in such case the last day shall be the following county business day.  The last day shall end at 5:00 p.m., Pacific Time.

IN WITNESS WHEREOF, the PARTIES hereby enter into this AGREEMENT.  Each person signing this AGREEMENT represents and warrants that he or she has been duly authorized to enter into this AGREEMENT by the PARTIES on whose behalf it is indicated that the person is signing.

Date: ___________________

DOUGLAS COUNTY, WASHINGTON 






BOARD OF COUNTY COMMISSIONERS







__________________________________





Chair







__________________________________







Vice Chair







__________________________________





Member

Attest:





Approved as to Form:

______________________________
_________________________________

Clerk of the Board



Prosecuting Attorney

Date:  ___________________

WASTE  MANAGEMENT OF 







WASHINGTON, INC.






       By
_________________________________





 Signature







__________________________________





Print Name and Title
APPENDIX A

Legal Description
Appendix A

LEGAL DESCRIPTION

GREATER WENATCHEE REGIONAL LANDFILL

AND RECYCLING CENTER
Tax Parcel Numbers

	Tax Parcel Number
	Current Owner
	Comments

	22211420001
	Waste Management
	Currently used for landfill operations

	22211410002
	Waste Management
	Currently used for

landfill operations

	22211130000
	Waste Management
	Contemplated for future 

use for landfill

operations

	22211420002
	Waste Management
	Contemplated for future

use for landfill

operations

	22211420004
	Wenatchee Red Apple

Flyers
	Contemplated for future

acquisition and use for

landfill operations, only after Red Apple

Flyers are relocated

	22211420003
	Wenatchee Red Apple

Flyers
	Contemplated for future

acquisition and use for

landfill operations, only after Red Apple

Flyers are relocated


APPENDIX B
Permitting Agreement

Appendix B

PERMITTING AGREEMENT

THIS AGREEMENT is made this day by and between Douglas County Transportation and Land Services (the Department), on behalf of Douglas County, a political subdivision of the State of Washington (the County), and Waste Management of Washington, Inc., a Delaware corporation (WMW).

WHEREAS, WMW owns and operates the Greater Wenatchee Regional Landfill and Recycling Center (GWRLRC) at East Wenatchee, Douglas County, Washington, and desires to expand the GWRLRC;

WHEREAS, WMW desires to have its expansion approvals processed in a timeline and efficient manner;

WEHREAS, WMW’S proposal for expansion is a proposal entirely initiated and sponsored by WMW; 

WHEREAS, the GWRLRC is subject to the requirements of the Douglas County Code and the contemplated expansion of the GWRLRC requires application for and approval of a conditional use permit;

WHEREAS, the Department has lead agency status, in accordance with WAC 197-11-932, for ensuring proper review under the State Environmental Policy Act, Ch. 43.21C RCW (SEPA);

WHEREAS, processing WMW’S conditional use permit and administering SEPA will require professional staff and consultant services which would otherwise not be required of the Department;

WHEREAS, paying the costs for additional services incurred by the County will enable the Department to respond to WMW’S permitting and SWPA needs in a timeline and efficient manner without creating additional financial burdens to the Department or the residents of Douglas County; 

WHEREAS, Douglas county has established a fee schedule that requires project applicants to pay the costs, fees and expenses incurred by the Department for professional, staff and consultant work which must be performed in the course of project review.

NOW, THEREFORE, in consideration of the foregoing mutual promises and consideration, the parties do hereby agree as follows:

1.
Required Approvals and Procedures.

1.1
Conditional Use Permit.  Expansion of the GWRLRC requires issuance of a Conditional Use Permit (CUP) by the County.  The County will process the CUP in accordance with best practices under the County’s applicable codes and laws.  The County does not guarantee success of the permit application and/or the issuance of an affirmative notice of action. 

1.2
Environmental Review.  The State Environmental Policy Act (RCW Chapter 43.21C and WAC 197-11) (SEPA) requires an analysis of any probable significant adverse environmental impacts associated with the expansion of GWRLRC.  As Lead Agency, the County is responsible for ensuring compliance with SEPA.

2.
WMW’S Obligations.

2.1
Permit Application.  Following a preapplication meeting, WMW shall submit an application for a CUP and a filing fee in accordance with the Department’s fee schedule.  WMW is responsible for preparing additional materials and documents necessary for the Department to deem the application complete.


2.2
Environmental Analysis.  As part of the application process for a CUP for expansion of the GWRLRC, an environmental review shall be conducted to identify any probable significant adverse environmental impacts.  The environmental analysis shall be conducted in accordance with SEPA, the County’s SEPA policies and any other applicable laws.

(a)  WMW shall include with the CUP application an environmental checklist consistent with WAC 197-11-160.

(b)  WMW will prepare, under the County’s direction, an environmental impact statement analyzing probable significant adverse environmental impacts identified through the checklist review and a public scoping process which will inform decision makers and the public of reasonable on-site alternatives, including mitigation measures that would avoid or minimize probable significant adverse environmental impacts, in accordance with WAC 197-11-440.  The scope of the environmental review contained in the EIS will be determined through the processes outlined in WAC 197-11-408 and 410.


2.3
Other Permits.  WMW will apply for and seek to obtain all other approvals necessary for the expansion and operation of GWRLRC, including but not limited to a solid waste handling permit from the Chelan-Douglas County Health District (CDHD).  The CDHD is an independent permitting agency with jurisdiction.

3.
The County’s Obligations.


3.1
CUP Processing.  The Department will use best efforts to process the CUP in a timely fashion, and to comply with the statutory deadlines for project review under Douglas County Code (DCC) Title 14.  The Department will analyze and apply County development regulations and other applicable codes to the CUP.  The Department will give a notice of application to the public and the departments and agencies with jurisdiction in accordance with DCC Title 14.

3.2
SEPA Compliance.



(a)
Other agencies with jurisdiction over the expansion and operation of GWRLRC will be identified during the scoping process.



(b)
This Agreement does not preclude the need to address probable significant adverse environmental impacts raised by the public or by other federal, state, regional or local agencies.  The County will circulate the environmental checklist and conduct a public scoping process to solicit comments regarding probable significant adverse environmental impacts and mitigation measures from the public and the departments and agencies with jurisdiction.



(c)
Project review will be used to identify specific project design and conditions relating to the expansion and operation of GWRLRC to mitigate probable adverse environmental impacts.  The Department bay determine that the requirements for environmental analysis and mitigation measures in development regulations and other applicable laws provide adequate mitigation for some or all of the project’s specific adverse environmental impacts to which the requirements apply.


3.3
Coordination of Review.  The County will coordinate County agency and department review on any approvals necessary for the expansion and operation of GWRLRC to ensure an integrated and consolidated permit review process for all County nonexempt licenses.  The County permit review shall be consistent with DCC Title 14 for quasi-judicial review.  Other agencies of local, state, regional or federal government that may have jurisdiction over some aspect of the application will be identified through the scoping process.  The County will offer such agencies the opportunity to combine any required hearing processes with the County’s hearing process so that only a single open record proceeding may be used for all other permit applications for the expansion and operation of GWRLRC, including but not limited to the CDHD.

4. 
Review Fees and Costs. 


4.1
WMW agrees to pay to the Department all fees, expenses and costs incurred for review and processing of WMW’S proposal, in the following amounts:



(a)
Department Costs.  Actual costs incurred for employee (hourly wage, plus benefits and employment taxes), hearing officers, equipment, reproduction and copying, long distance telephone, postage, publication, travel, supplies and out-of-pocket expenses, including third party drafting and engineering services, in the amounts established by a fee schedule for development permit applications and environmental reviews, attached herein and incorporated by this reference.  The Department agrees that all fees will be in accordance with the Department’s fee schedule.



(b)
Consultant Costs.  WMW shall pay for environmental consultants retained by the Department.  Environmental consultants shall be selected by the County and approved by WMW.  The cost of environmental consultants shall be based upon time and materials.  All consultant fees shall be for services and costs that are reasonably necessary for environmental review.

5.
Scope of Work and Review Budget.
The Department shall provide an estimated project review schedule, scope of work, to be performed, and an estimated budget to WMW.  On a quarterly basis, the Department shall provide WMW with updated estimated schedule, scope of work and budget information.  In the event that review fees and costs are projected to increase more than 10% over the estimated amounts budget, then the basis for such changes shall be provided to WMW.  The parties shall discuss such budget increases.  WMW may propose alternatives to the Department, if WMW believes that the scope of review and budgeted fees and costs may be adjusted without affecting the quality of permit review.  The Department shall, in its sole discretion, determine when and if the scope of review, fees and costs should be adjusted.

6.
Payment Procedures.

The Department shall submit invoices to WMW monthly, providing copies of all professional, staff and consultant invoices for costs, expenses and fees incurred during the prior month.  Payment shall be due from WMW within thirty (30) days after billing.


WMW agrees to pay all permit and review fees and all expenses and costs incurred by the Department, consistent with the Department’s fee schedule, and all consulting fees due under this Agreement, prior to the scheduling of a public hearing on the WMW’S permit application.   WMW hereby waives any and all time limits applicable to Douglas county scheduling a public hearing until such time as payment to the Department is made in full. 


In the event WMW abandons or withdraws its permit application, WMW shall pay all fees and costs due to the Department, including fees and costs of third party drafting, engineering and consultant services, within thirty (30) days after a final billing is issued by the Department.


7.
County Authority Retained.

The Department does not expressly or impliedly warrant the success of the WMW permit application and/or the issuance of an affirmative notice of action.  The Department’s assistance to the WMW does not preclude the need to address impacts raised by the public or by other federal, state or local agencies.   In the event of any legal proceeding to challenge the WMW’S permit application, any environmental determination or any other aspect of WMW’S proposed project, the parties shall be each responsible for their own court costs and legal fees.  


Nothing in this Agreement shall be construed as abrogating the County’s requirement and ability to remain independent and be free from improper influence in the exercise of its governmental functions in reviewing the conditional use permit and administering SEPA.  This Agreement is undertaken without any commitment or obligation by the County that would in any way impair or compromise the County’s duty to objectively and independently carry out its governmental responsibilities and duties.

Date: _____________________


DOUGLAS COUNTY







BOARD OF COUNTY COMMISSIONERS







_______________________________________







Chair







_______________________________________







Vice Chair







_______________________________________







Member

Attest:





Approved as to Form:

________________________________

_______________________________________

Clerk of the Board



Prosecuting Attorney

Date: _______________________

WASTE MANAGEMENT OF







WASHINGTON, INC.






      By 
_______________________________________







Signature







_______________________________________







Print Name and Title

APPENDIX C
Douglas County Universal

Agricultural Pest Protocol Procedures

Appendix C
DOUGLAS COUNTY

UNIVERSAL AGRICULTURAL PEST PROTOCOL

PROCEDURES

RECITALS
WHEREAS, the Board of County Commissioners recognize that the introduction of agricultural pests into Douglas County could be economically devastating to the established agricultural industry within Douglas County; and

WHEREAS, it is necessary for the board of County Commissioners to establish a universal agricultural pest protocol for the importation of solid waste into Douglas County in order to conform to the adopted Douglas County Comprehensive Solid Waste Management Plan; and 

WHEREAS, the Board of County Commissioners has the authority to establish a universal agricultural pest protocol in order to protect the established agricultural industry within Douglas County; and 

WHEREAS, this Douglas County Universal Agricultural Pest Protocol, hereafter referred to as the PROTOCOL has bee reviewed and approved by the Douglas County Solid Waste Advisory Committee (SWAC).

NOW THEREFORE, the Board of County Commissioners hereby adopts the following PROTOCOL: 

ARTICLE I – DEFINITIONS

The following definitions shall be used in the PROTOCOL:

“Acceptable Waste” means all Imported Waste that has been identified by the WSDA the potential of introducing or spreading an Agricultural Pest  and that has been subject to review and approval by the Subcommittee for stockpiling, land application, processing or disposal at the Greater Wenatchee Regional Landfill and Recycling Center, hereafter referred to as the LANDFILL.

“Agricultural Pests” means, but is not limited to, a living stage of any insect, mite, or other arthropod; nematode; slug, snail, or other mollusk; protozoa, or other invertebrate animals; bacteria; fungus; virus; viroid; phytoplasma; weed or parasitic plant; or any organism similar to or allied with any of the plant pests; or any infectious substance; which can directly or indirectly injure or cause disease of damage to any plant or plant product or that threatens the diversity or abundance of native plants.

“Chair” means the Chair of the Douglas County Agricultural Technical Advisory Committee.

“Douglas County” means the unincorporated areas of Douglas County, a political subdivision of the State of Washington.

“Health District” means the Chelan-Douglas Health District of any successor jurisdictional health authority with permitting jurisdiction over the LANDFILL or any Intermediate Solid Waste Handling Facility located within Douglas County.

“Imported Waste” means any Solid Waste as defined within RCW 70.95.030 as it now exists or may hereafter be amended.

“Subcommittee” means the Agricultural Pest Subcommittee of the Douglas County Agricultural Technical Advisory Committee (TAC) responsible for the identification, risk assessment, control procedures and appropriate monitoring methods necessary to control the introduction of Agricultural Pests into Douglas County associated with the importation of Solid Wastes into the LANDFILL.

“Unacceptable Waste” means any and all Solid Waste:

(a)
 That is prohibited from disposal at the LANDFILL by state or federal law, regulations, rule, code, permit, or permit condition, or by jurisdictional health authority; or 

(b)
That has been identified by the WSDA as having the potential of introducing or spreading an Agricultural Pest and has not been approved for disposal at the LANDFILL by the Subcommittee; or

(c)
That is prohibited from disposal at the LANDFILL by the Subcommittee; or

(d)
Any other Solid Waste not expressly included in Acceptable Waste as defined above.

“WSDA” means the Washington State Department of Agriculture or any successor state agency.

ARTICLE II – PURPOSE

The purpose of this PROTOCOL is to establish a screening process that will provide a reasonable level of protection to the established agricultural industry of Douglas County with regard to the identification, risk assessment, control procedures and appropriate monitoring methods necessary to control the introduction of Agricultural Pests into Douglas County associated with the disposal of Imported Waste at the LANDFILL.

ARTICLE III – SCREENING PROCESS

Notification:  The LANDFILL shall notify the Chair immediately as soon as it becomes aware of any of the following “infestation Risks” occur:

(a)
If it proposes to accept for disposal Imported Waste from any county,
 municipal corporation, province and/or country that have been identified by the WSDA as having established Agricultural Pest infested areas;

(b)
If an Agricultural Pest that does not exist within Douglas County has been found within an importing county, municipal corporation, province and/or country from which Imported Waste is being accepted for disposal;

(c)
If an Agricultural Waste that did not exist within Douglas County prior to disposal of Imported Waste from a particular importing county, municipal corporation, province and/or country has been detected at the LANDFILL;

(d)
If the treatment, containment, transport, disposal and monitoring of Imported Waste from a particular importing county, municipal corporation, province and/or country presents a significant risk of the introduction and spread of an Agricultural Pest within Douglas County; 

(e)
If WM knows of any additional information specific to the purpose and effectiveness of the PROTOCOL.

Entomologist Assessment:  Within three (3) calendar days after notification (or anytime prior to accepting Imported Waste that presents Infestation Risk of subsection (a) above), the LANDILL shall submit an Entomologist Assessment to the Chair identifying any known Agricultural Pest and its potential threat level to the established agricultural industry within Douglas County.  This Entomologist Assessment shall be prepared by a Subcommittee-approved professional Entomologist, which approval shall not be unreasonably withheld.

Subcommittee Review:  Within fourteen (14) days after receiving the Entomologist Assessment, the Chair shall convene a Subcommittee meeting to review the Assessment.  The Subcommittee shall, based upon existing information and the combined knowledge and expertise of the Subcommittee members determine whether the importation of Solid Waste into the LANDFILL poses a threat to the established agricultural industry within Douglas County.  Within three (3) business days following the Subcommittee’s meeting, the Subcommittee shall prepare a written statement declaring the Imported Waste as (1) Unacceptable Waste or (2) Acceptable Waste or (3) Acceptable Waste so long as certain operational conditions are met, with regard to the potential threat upon the established agricultural industry within Douglas County and submit it to the following entities:


(a)
The LANDFILL;


(b)
The Douglas County Land Services Director;


(c)
The Health District;


(d)
The Countywide Solid Waste Program Office.

Subcommittee Report:  If the Subcommittee declares the Imported Waste is Acceptable Waste so long as certain operational conditions are met, the Subcommittee shall have sixty (60) days after the initial Subcommittee Review to develop a pest-specific agricultural pest protocol.  Each agricultural pest protocol shall address the treatment, containment, transport, disposal and monitoring methods specific to each identified agricultural pest which the Subcommittee believes may pose a threat to the established agricultural industry within Douglas County.  Once the Subcommittee members have developed the specific agricultural pest protocol, the Chair shall prepare a written Subcommittee report, including the specific agricultural pest protocol and submit it to the following entities:


(a)
The LANDFILL;


(b)
The Douglas County Land Services Director


(c)
The Health District:


(d)
The Countywide Solid Waste Program Office.

ARTICLE IV – AGRICULTURAL PEST MONITORING PROGRAM

Monitoring Program.  The LANDFILL shall establish and maintain a Subcommittee-approved agricultural pest monitoring program at the LANDFILL.  This agricultural pest monitoring program may be of a general nature or specific to an identified Agricultural Pest(s).  The oversight of this agricultural pest monitoring program shall be through a third party who is a Subcommittee-approved professional Entomologist.  Upon detection of an Agricultural Pest that the Entomologist believes poses a significant risk to the established agricultural industry, the LANDFILL shall be notified immediately.  Upon notification, the LANDFILL has three (3) calendar days to notify the Chair of the detection, identification and potential threat level to the established agricultural industry.

Agricultural Pest Monitoring Report:  The Subcommittee-approved Entomologist shall prepare an annual Agricultural Pest Monitoring Report and submit it to the Chair by September 30 of each year.  This Agricultural Pest Monitoring Report shall contain, at a minimum, the following information:


(a)
Name of the Entomologist;


(b)
Address of the Entomologist;


(c)
Business phone of the Entomologist;

(d)
Brief explanation of the purpose of the agricultural pest monitoring program;

(e)
Brief explanation of the monitoring method(s) utilized in the agricultural pest monitoring program;

(f)
Monitoring dates of the agricultural pest monitoring program;

(g)
Map of the LANDFILL showing the location(s) of the agricultural pest monitoring program;

(h)
Results of the agricultural pest monitoring program;

(i)
Professional summary of the outcomes of the agricultural pest monitoring program;

(j)
Suggested changes or additions to the agricultural pest monitoring program for the upcoming year.

ARTICLE V – APPEALS

Establishment of a specific agricultural pest protocol by the Subcommittee shall be final

And binding upon Douglas county and the LANDFILL, though subject to appeal.  

Douglas County and/or the LANDFILL may file an appeal of the Subcomittee Report to 

the Douglas County Hearing Examiner if they believe they have been aggrieved.  All 

appeals must be made in writing to the Douglas County Hearing Examiner and served on 

all necessary parties within twenty-one (21) calendar days after the date of issuance of the

Subcommittee Report.  The Notice of Appeal shall contain, at a minimum, a concise 

statement identifying:

· The name and address of the appellant and it attorney or representative; 

· The specific agricultural pest protocol being appealed;

· The specific reasons why the appellant believes the Subcommittee Report is erroneous, including identification of each finding of fact, each conclusions, and ea condition or action ordered which the appellant alleges is erroneous.  The appellant shall have the burden of proving the decision is erroneous.

· The specific relief sought by the appellant.
